OSC LETTER RE:
Asylees/refugees with

unrestricted Social Security
cards and without EADs



N .« U.S. Department of Justice

Civil Rights Division

Sectal Covael Ny Tewd proifon Raltasd
Uit Ewployinait Procticar - NYA

950 Pernrylrnnda Avimes, N.W.
Waskigrora, DC 208X

October 18, 2002

BY FAX (312-993-9767)

Julie Marion, Esq.
Sears Tower

Suite SBOO ‘
Chdcago. llinois 60606

Re:  INS Fonnl-2
Dear Ms. Marion:

' Thia is in response to Yout inquiry thii morning regarding appraprate eraployment
verification procedures and the Irmmigration and Naturalization Service (INS) Form 19,

As you know, employers tmst coxmplete the INS Form 1-9 witlin three days of hirimg a
new employse. Employees ave required. to preent to the employer sither one document from
List A (establishing both jdentity and employ mexix eligibility), or one doenment from List B
(esmblishing identity) and one document fron) list C (establishing employment cligibility). All ‘
cmployees, meluding immigrants, may choose to present a driver's license and Social Security
card (unrestricted version) to fulfill their employment verificadon responsibilitics. Employers
st accept the proffeced doommentod if it ap pears genuine on jts face and telales to the new

amnployec.

The INS Fotm I-9 contains flree boxs in Seetion 1, and the new employes must check
ofie of the boXes 10 nwest that he ox she is i yotized 1o work in the United States. The third box

is provided for individuals who are not U.S. citizens or lawful pecnsancnt rexidents.

It is important o recognize, however, that asylees and refugees (and lawful peonanent
residents) axe suthorized to work incident to Iheir status, and therefore axe authorized to work.
indefinitely. See 5 CFR_§ 274a.12(2)(3) ard (4); see also Cretalun v. DuPont Pharmaccuticals,
124 F.3d 591 (3d Ciz. 1997) (asylee js work inxthorized incident to stams). In other words, such
individuals are muthorized to work even if thiy have not applied to the INS for an employment
authopzation document. Of conrse, cuch ind ividnals st present acceptable docurpertation
upon hire 10 establish employinest eligibility (such as an unrestretd Social Security card and
driver’s licemnse).
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In the event that sn asylee or refugee does not possess on INS-issued ciployment :
. yuthorization docurnent possessing an expirath m dare, it is perfectiy acceptable for the individual
1o write, “N/A - asylee” or “DVA - refugee,” or; the line next to box 3 in Secrion 1 of the INS
Form 1-9. Doing so will not gnbject the emplo yo 1o administrative Pctions.

. The hvmigration and Nanralization Act (INA) prohibits citizenship swme and national
origin discrimination with respect to hiring, tetmination, and recruiting or referring for a fee. Ses
8 U.S.C. § 1324b(2)(1)(B). The INA also prolibits employers fom engaging in unfair
documentary prastices relating to the employmient eligibility verification (or INS Form [-9)
process. Id. at 1324b(2)(6). Both provisions are eaforced by the Office of Special Counsel,
within the Civil Rights Divisien of the U.S. Doparmment of Justice. If sn employer refuses to
employ an asyles ot refugee who pregents an umestricted Social Secuwity card and a driver’s
[jeense because the fndividnal cannot provide im cxpiration date for box 3 in Section 1 of the INS
Form 1-9, such conduct may violats the INA, and subject the emnployer to back pay and civil

penalties.

I hope that yon will find (his information helpful. [fyowbave any questions oT would
like firrther mformation, please frel free to confact me gt 202-616-5560. 1 am also bappy to
discuss tiis with any enployer that needs fotl iex clarification of proper INS Fanm 1-9
verification procednres.

Sineerely,

Bruce Friedman
Special Policy Comnsel
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